	FBT – Valuation

	1. Backdrop
The Finance Minister in his speech while introducing the provisions of Finance Bill, 2005 had stated at para 160 as under:

" I have looked into the present system of taxing perquisites and I have found that many perquisites are disguised as fringe benefits, and escape tax. Neither the employer nor the employee pays any tax on these benefits which are certainly of considerable material value. At present, where the benefits are fully attributable to the employee they are taxed in the hands of the employee; that position will continue. In addition, I now propose that where the benefits are usually enjoyed collectively by the employees and cannot be attributed to individual employees, they shall be taxed in the hands of the employer. However, transport services for workers and staff and canteen services in an office or factory will be outside the tax net. The tax is not a new tax, although I am obliged to call it by a new name, namely. Fringe Benefits Tax. The rate will be 30 per cent on an appropriately defined base"

Explanatory memorandum explaining the provisions of the Finance Bill reads as under:

"The taxation of perquisites or fringe benefits provided by an employer to his employees, in addition to the cash salary or wages paid, is subject to varying treatment in different countries. These benefits are either taxed in the hands of the employees themselves or the value of such benefits is subject to a ‘fringe benefit tax’ in the hands of the employer. The rationale for levying a fringe benefit tax on the employer lies in the inherent difficulty in isolating the ‘personal element’ where there is collective enjoyment of such benefits and attributing the same directly to the employee. This is so especially where the expenditure incurred by the employer is ostensibly for purposes of the business but includes, in partial measure, a benefit of a personal nature. Moreover, in cases where the employer directly reimburses the employee for expenses incurred, it becomes difficult to effectively capture the true extent of the perquisite provided because of the problem of cash flow in the hands of the employer.

Therefore, it is proposed to adopt a two pronged approach for the taxation of fringe benefits under the Income-tax Act. Perquisites which can be directly attributed to the employees will continue to be taxed in their hands in accordance with the existing provisions of section 17(2) of the Income-tax Act and subject to the method of valuation outlined in rule 3 of the Income Tax Rules. In cases, where attribution of the personal benefit poses problems, or for some reasons, it is not feasible to tax the benefits in the hands of the employees. It is proposed to levy a separate tax known as the fringe benefit tax on the employer on the value of such benefits provided or deemed to have been provided to the employees".
  

2. Overview

In pursuance of above; Chapter XII-H has been inserted in the Income-tax Act, 1961, consisting of 13 sections viz., from 115W to 115WL :Section 115W defines ‘employer’ and ‘fringe benefits tax’. Section 115WA is charging provision, which creates basis of charge of ‘fringe benefit tax’. Section 115 WB defines "Fringe benefits" and section 115 WC states how to value fringe benefits. While sections 115 WD to 115 WL are administrative provisions. However, I have been asked to discuss Valuation of Fringe Benefits.
  

3. Valuation of Fringe benefits

As per Section 115 WB (1), fringe benefits means any consideration for employment provided by way of 

a. any privilege , service, facility or amenity, directly or indirectly provided by an employer, whether by way of reimbursement or otherwise to his employees (including former employee or employees); 

b. any free or concessional ticket provided by the employer for private journeys of his employees or their family members; and 

c. any contribution by the employer to an approved superannuation fund for employees.
  

4. Enabling clause 
Thus, clause (a) is a general clause which includes any privilege, service, facility or amenity, directly or indirectly, provided by an employer, whether by way of reimbursement or otherwise, to his employees, including former employee or employees in the meaning of fringe benefits.

Although clause (a) of section 115WB (1) covers all privileges, services, facilities or amenities in the meaning of fringe benefits but the law has no intention to tax all such fringe benefits in the hand of the employer as it has not prescribed the valuation of all such privileges, facilities etc. in section 115 WC. So, according to me, this is an enabling clause.
  

5. Free or concessional tickets

Section 115 WB (1) (b), provides that any free or concessional tickets provided by the employer for private journeys of his employees or their family members. The words used are free or concessional ticket "provided" by the employer. This means that such tickets are fringe benefits when they are provided by the employer. The clause does not require that the employer should be engaged in any business or profession. Hence, accordingly, this clause is applicable to all employers whether they are engaged in business or not.
  

6. Section 115WC (1) provides, that 

a. Cost at which benefits referred to in clause (b) of sub-section (1) of section 115 WB, is provided by the employer to general public as reduced by the amount, if any, paid by, or recovered from, his employee or employees.

So, according to this clause, every employer who is in the business of transport, whether road, air or sea shall now be liable to pay fringe benefit tax on the value of free or concessional ticket provided by him for private journeys of his employees or their family members. The value of fringe benefit shall be the cost at which such benefit is provided by the employer to the general public as reduced by the amount, if any, paid or recovered from his employee or employees. In case where the expenses of the above nature are included in any other clause of section 115 WB (relating to deemed fringe benefits), the total expenses included under such other clause shall be reduced by the amount of expenditure so included for computing the value of fringe benefits. In other words, the value of fringe benefit of free or concessional ticket for private journeys of the employees or their family members provided by the employer, shall be the market value of such ticket issued to them less any cost recovered.

It is to be noted, that rail transport is owned by the Government and therefore, there will be no fringe benefits tax in case such facility is provided by the railways to their employees, as Government has not been included in the meaning of "employer".
  

7. Contribution to an approved superannuation fund
Section 115 WB (1) (c) provides that any contribution by the employer to an approved superannuation fund for employees, shall be treated as fringe benefits, to the extent the contribution made by the employer. Thus, 100% of the amount of contribution shall be regarded as fringe benefit.

‘Approved Superannuation Fund’ means a superannation fund or any part of a Superannuation fund which has been and continues to be approved by the Chief Commissioner or Commissioner of Income- tax in accordance with the rules contained in Part B of the fourth schedule of the Income- tax Act.

Since, any payment from approved superannuation fund is exempt in the hands of employee under section 10(B) of the Act, the same is made liable for tax as fringe benefit in the hands of employer to the extent of contribution made by him.

Any contribution by the employer to non-approved superannuation fund shall not be liable for fringe benefit tax, as the same shall not be allowed as deduction under section 36(1) (iv) of the Act.

Section 115 WB provides that the fringe benefits shall be deemed to have been provided by the employer to his employees, if the employer has, in the course of his business or profession (including any activity whether or not such activity is carried on with the object of deriving income, profits or gains) incurred any expense on or made any payment for the following sixteen items and whose value to be taken as under:
 

Kind of Expenditure
Value of Fringe Benefits
Value of fringe benefits for specified categories
(A) 
Entertainment 
20% of the expenses
–
(B) 
Provision of hospitality of every kind by the employer to any person whether by way of provision of food or beverages or in any other manner whatsoever and whether or not such provision is made by reason of any express or implied contract or custom or usage of any trade but excluding 
20% of the expenses
5% of the expenses in the case on employer engaged in business of Hotel 
(a)
any expenditure on food and beverages provided to employees in office or factory.
 

 

(b)
any expenditure through paid vouchers which are not transferable and usable only at eating joints or outlets. 
 

 

(C) 
Conference (other than fee for participation by the employee in any conference). [Any expenditure on conveyance, tour and travel  including foreign travel, on hotel, or boarding  and lodging in connection with any conference  shall be deemed to be expenditure incurred for  the purpose of conference]
20% of the expenses 
 

(D) 
Sales promotion including publicity but excluding:
20% of the expenses
 

(i)
expenditure (including rental) on advertisement of any form in any print (including journals, catalogues or price lists) or electronic media or transport system;
 

 

(ii)
expenditure on the holding of, or the participation in, any press conference or business convention, fair or exhibition;
 

 

(iii)
expenditure on sponsorship of any sports event or any other event organized by any Government agency or trade association or body;
 

 

(iv)
expenditure on the publication in any print or electronic media or any notice required to be published by or under any law or by an order of a court or tribunal;
 

 

(v)
expenditure on advertisement by way of signs, art work, paint banners, awnings, direct mail, electric spectaculars, kiosks, hoardings, bill boards or by way of such other medium of advertisement; and
 

 

(vi)
expenditure by way of payment to any advertising agency for the purposes of clauses (i) to (v) above.
 

 

(E) 
Employees’ welfare (Any expenditure incurred or payment made to fulfil any statutory obligation or mitigate occupational hazards or provide first aid facilities in the hospital or dispensary run by the employer shall not be considered as expenditure for employees welfare)
20% of the expenses 

 

 

(F) 
Conveyance, tour & travel (including foreign travel);
20% of the expenses
5% of the expenses in case of employer  engaged in business  of Construction,  manufacture or  production of  Pharmaceutical &  Computer Software.
(G) 
Use of hotel, boarding & lodging facilities;
20% of the expenses
5% of the expenses in case of employer engaged business of manufacturing and production of Pharmaceutical & Computer Software 
(H) 
Repair, running (including fuel), maintenance of motor cars and the amount of depreciation thereon;
20% of the expenses
5% of the expenses in the case of employer engaged in business of Carriage of Passengers/ Goods by Motor Car 
(I) 
Repair, running (including fuel), maintenance of aircrafts and the amount of depreciation thereon;
20% of the expenses
NIL in the case of employer engaged in business of Carriage of Passengers/ Goods by Aircraft
(J) 
Use of telephone (including mobile phone) other than expenditure on lease telephone lines.
20% of the expenses
 

(K) 
Maintenance of any accommodation in the nature of guest house other than accommodation used for training purposes.
20% of the expenses
 

(L) 
Festival celebrations
50% of the  expenses
 

(M) 
Use of health club & similar facilities
50% of the  expenses
 

(N) 
Use of any other club facilities
50% of the  expenses
 

(O) 
Gifts
50% of the  expenses
 

(P) 
Scholarships
50% of the expenses
 

8. Engaged in business
Shri P. Ramnatha Aiyar in The Law Lexicon 1997 edition at page 637 explains that "engaged in business" means "occupied in doing business". Hence, if an employer is engaged in any of the "specified category", he shall be entitled to value the fringe benefit at concessional rate mentioned in column 3 above.

The question is, how to determine, value of fringe benefit in case an employer is engaged in more than one line of business. One school of thought is that the expenses shall have to be allocated on a rational basis like turnover, or number of employees engaged in each line business etc. While extremists argue that once an employer is engaged in any line of specified category of business, then, whole business is to be considered as specified categories of business and no bifurcation is to be made between the specified category and other category. This needs to be clarified by the CBDT.
  

9. Call Centres
The question is, can Call Centres be considered as engaged in the business of computer software. In this connection the notification bearing No. 50890(c) dated 26-9-2000 is relevant. However, that notification is applicable specifically for clause (b) of items (i) of Explanation 2 of section 10A, clause (b) of item(i) of Explanation 2 of section 10B and clause (b) of Explanation to section 80HHE of the Act. So unless that notification is made applicable to section 115 WB or such notification is issued under section 115 WB the Call Centres cannot be considered as engaged in business of manufacture or production of computer software.

I understand that sections 115 WA and 115 WB are discussed by Shri P.N. Shah, hence, I would not touch upon the computation and nature of specified categories of employers. 


